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No. 6690

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

May Hannah,
Appellant^

vs.

Edward D. Swift, Trustee in Bankruptcy

of the Estate of Jesse D. Hannah,

Appellee,

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

cmd to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

We respectfully ask for a rehearing herein.

The Court has decided a question that is not pre-

sented in the case. It has failed to consider the one

that IS presented.

The decision here seems to be based on the view that

^^ community property is subject to community debts,"

and on the authority of

Packard v. Arrellanes, 17 Cal. 525

;

Frankel v. Boyd, 106 Cal. 608;

Spreckels v. Spreckels, 116 Cal. 339.



We respectfully suggest that those cases do not so

hold; and that if they do they are no longer authori-

tative; and that we are not concerned here with ^^com-

munity debts'^ in any way. As was stated by the Court

on the argument, the only question is whether com-

munity property, acquired under the present laws,

can be taken for the husband's debts. That question,

however, is not touched on in the Court's opinion.

It is discussed in our reply brief, to which we direct

the Court's attention in connection with this petition.

In so far as the Court assumes that the Bankruptcy

Court did, or could, consider that the debts were ^^com-

munity debts", it is conceding that Court the power

to pass on May Hannah's rights without a ^'day in

Court"—in a proceeding against another, to which

she is not a party. The effect of the case is to deprive

her of her property without any process of law.

As pointed out in the reply brief, it was stated, in

early cases, that community property was subject to

community debts—under the law as it then stood—be-

cause (as stated in one of the cases)

^'The title to that property rests in the hus-

band."

Van Maren v. Johnson^ 15 Cal. at 312.

The first of the cases cited in the opinion gives the

same reason

:

^^The title * * * rests in the husband, and for

all practical purposes he is regarded by the law

as the sole owner."

Packard v. Arrellanes, 17 Cal. at 539.



No question concerning either debts or creditors was

involved in that case. The children (as heirs of the

wife) had procured administration on her estate after

the husband died; that administrator sued the hus-

band's administrator for the wife's share of the

property. Under the statute the wife's ^^descendants"

succeeded to her share at her death. The decision was

simply that as the property went directly to such ^^de-

scendants" the wife's estate took nothing:

^^The only question we propose to consider in

this case is, whether upon the dissolution of the

marriage by the death of the wife, one-half of the

common property is subject to administration

under the provisions of the act regulating the

settlement of the estates of deceased persons."

(536)

^^Where the marriage is dissolved by her death,

her descendants succeed to the interest to which

she would otherwise be entitled. They do not,

however, succeed to such interest as a portion of

her estate, but because it is vested in them by the

statute." (540)

^^We think there is nothing sufficiently tangible

in the interest of the wife to become the subject

of proceedings in probate under existing laws."

(541)

Packard v. Arrellanes, 17 Gal. 525.

In fact the Court specifically declined to pass on the

question which is presented here

:

^^It may become a question to what extent the

property held in common can be subjected after

the death of the wife to the payment of the sepa-



rate debts of the husband, but this question is not

before us, and it is unnecessary to express any
opinion in regard to it.'' (538)

^^It is by no means clear that her descendants

are not entitled to one-half of the property free

from any claim on the part of the creditors of the

husband, unless they are also creditors of the

community. It is, however, unnecessary to pur-

sue this subject, as we do not propose to express

any opinion upon the point."

Packard v. Arrellanes, 17 Cal. at 538.

What the Court had in mind here as ^^ community

debts" may be gathered from the statement that for

all purposes connected with the administration of com-

munity property,

^Hhe debts of the community are to be regarded,

not as the mere private and individual debts of

the husband, but as obligations involving the

liability of each of the members of the commun-
ity."

Packard v. Arrellanes, 17 Cal. at 538.

In this case we are not confronted with debts in-

volving the liability of ^^each of the members" of the

community, but with the very situation, as to the hus-

band's own debts, on which the Court there refused to

express any opinion. The case, therefore, cannot be

an authority here.

The Frankel case, likewise, throws no light on the

problem presented in this case. The debts there were

clearly binding on the wife as well as the husband, as



^^she purchased the supplies for which the credit

was given.''

Frankel v. Boyd, 106 Cal. at 615.

The Spreckels case is cited in the opinion to the

effect that the control of the community property is

vested in the husband. That is correct; but it does

not mean that his debts are payable at her expense.

The cases in point on that issue hold expressly that

such control does not mean that, in that such '^con-

trol'' is not ^^ ownership.''

Reply Brief, p. 10

;

Warhurton v. White, 176 IT. S. at 497, 44 L. Ed.

at 560.

In so far, then, as the early cases even seem to sug-

gest that the husband's debts are payable from com-

munity property ^^ because the husband is the owner

of the property," they are not authority now. The

law now is that husband and wife own the property;

that her interest in it is equal to his, as they have

^^ present, existing and equal interests." (C. C. 161a.)

As the State Supreme Court says, that \jsts the wife

with ^^fuU title" to half the property.

Siherell v. SiberelL 83 Cal. Dec. at 208.

Section 172a itself (adopted in 1917) gives such

title. Under it the husband cannot convey; the wife

^^must join." The Supreme Court says, of a pre-

cisely similar provision, that under it ^Hhe wife owns

a vested interest," and a ^4egal title."

Platner v. Vincent, 194 Cal. at 441.



It follows that the husband is not 'Hhe owner/' and

that the reason given in those cases for subjecting

community property to his debts no longer applies.

But the decision here is based on that reasoning and

those cases.

It follows also that an execution for such debts can-

not be good against such property; and as (by statute)

the husband cannot convey if the wife objects and,

therefore, neither the husband nor judicial process can

transfer the title, the trustee cannot take any interest

in it for the husband's debts.

The Court's conclusion here, that ^^upon an adjudi-

cation in bankruptcy arising out of commiitnity debts/'

the Trustee is entitled to the property ^^for the benefit

of the creditors of the community" may be correct;

but it has no application here, as we are not here con-

cerned with '^community debts," or ^^ creditors of the

community," but with the husband's debts and credi-

tors, alone.

As pointed out in the reply brief (p. 10) :

^^AU the claims filed are against Jesse D. Han-

nah individually. Every one is based on a contract

made with him individually.* Not one of them

purports to be based on a community liability or

to be urged against May Hannah in any way,

either directly or indirectly."

*Except the mortgages and deeds of trust—with which we arc not con-

cerned here.



There is nothing in the case that connects May Han-

nah with the debts in any way—except her being the

wife of the man against whom they are asserted. In

fact the Referee's certificate says that

^^The wife has not taken part in the conduct of

the business, and has had no dealings with any

of the creditors, except that she signed some notes,

mortgages, and deeds of trust. * * * AH of the

claims filed and allowed are those of creditors of

the hushcond/' (Tr. p. 27.)

No proceedings of any kind against the wife to

establish the claims as against her appear. The case

is, therefore, clearly within the doctrine of the Wash-

ington cases cited in the brief (pp. 11-12), that they

cannot be paid at her expense.

The Washington statute expressly makes com-

munity property subject to community debts, and to

liens for improvements (erected by the husband with-

out the wife's concurrence). Yet it is uniformly held

that there can be no claim, or judgment, or lien,

against such property, or any interest in it, unless it is

established in proceedings against the wife. (Rep.

Br. pp. 11-12.)

As stated in one of the cases, "the wife has as much

right to contest the facts * * * as her husband has."

In other words, she is entitled to her day in Court as

to the claims. The proceedings here did not contem-

plate any opportunity for her to contest the claims, or

to show whether they were in fact ^^ community debts."

It is simply assumed that they are good, as against
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her, although they have never been proved, or even

asserted, against her.

Whether the claims are really community debts

could not, of course, be properly so assumed; nor

could it be litigated in the bankruptcy proceedings.

In such proceedings, against J. D. Hannah alone, the

Court could not concern itself either with community

property or community debts.

In any bankruptcy case the Court is concerned only

with the property, and the debts, of the bankrupt.

It is well settled that even in partnership matters the

Court has no jurisdiction, or control, over partnership

property in a proceeding against one partner alone.

Even on the theory that community property is simi-

lar to partnership property (and, therefore, liable to

the debts of the ^^ community partnership'') it is plain

that the Court could have nothing to do with the

community property of May and J. D. Hamiah in

proceedings against Mm alone:

"K trustee in bankruptcy of an individual part-

ner has no right to interfere with the firm assets,

without the consent of the partner not bankrupt. '^

Remington on Bankritptey, Section 2906.

^^ Repeated decisions have settled the rule that

an assignee of the estate of an individual partner

has no such title as will enable him to call third

parties to account for partnership property."

Amsink v. Bean, 22 Wall. 395, 22 L. ed. 801.

The above case sustained the contention that as the

proceedings were against one partner only, and not

against the firm or the other partner,
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'^the assignee never acquired any right, title, or

interest in or to any of the estate, real or personal,

of the debtor firm." (p. 803.)

Amsink v. Bean, 22 Wall. 395, 22 I., ed. at 803.

The Court, then, had no jurisdiction over the prop-

erty, as it found it to be the property of both Mr. and

Mrs. Hannah.

It is equally clear that the Court could not hold that

the dehts were community debts, as a basis for holding

that the Trustee was entitled to keep the property.

For one thing, there is no basis for so doing, as all

the claims are presented as individual debts of J. D.

Hannah alone.

Furthermore, it cannot so hold except in a proceed-

ing against May Hannah herself. To do so neces-

sarily means finding that these debts are to some

extent her debts, for which she is in some degree

responsible, and to which her interest in the property

may, therefore, be subjected. But clearly this cannot

be done; for no Court can adjudicate upon one per-

son's debts, or property, i7i a proceeding against an-

other.

The Bankruptcy Act does not, and can not, give

the Court any right or jurisdiction to pass upon May
Hannah's obligations in a proceeding against J. D.

Hannah or anyone else; or upon obligations of J. D.

and May Hannah together. Nor can it give the Court

jurisdiction to turn over to J. D. Hannah's creditors

property in which May Hannah, or any person other
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than J. D. Hannah, has an interest by way of owner-

ship.

To conclude:

The authorities on which the decision rests are no

longer law in California.

The community property cannot be taken for the

husband's debts.

The Bankruptcy Court can not in a proceeding

against J. D. Hannah alone dispose of property in

which May Hannah admittedly has an interest as an

owner; nor can it declare her responsible for the debts

in proceedings in which she is not a party.

As the above questions are not passed on in the de-

cision, it is submitted that a rehearing should be

granted.

Dated, San Francisco,

October 7, 1932.

Respectfully submitted,

AlTKEN & AlTXEN,

Attorneys for Appellant

and Petitioner,
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Certificate of Counsel.

I hereby certify that I am of counsel for appellant

and petitioner in the above entitled cause and that in

my judgment the foregoing petition for a rehearing is

well founded in point of law as w^ell as in fact and

that said petition for a rehearing is not interposed for

delay.

Dated, San Francisco,

October 7, 1932.

Frank W. Aitken,

Of Counsel for Appellant

and Petitioner,




